COMPTARLLER GENERAL OF 'THE UNITED STATES

WASHINGTON, D.C. 30348
v M

Daceabe: 36, 1973

Roofers, Incorporated
325 West 23rd Stroet _ L e
Baltimore, Haryland 2121) ’

Atteutiont Mr. Y. Robert Ulrich ‘. E .
General Mangzer

Gantlemens

/ Referonca is made to your letter of September 7, 1973, pro=
testing the proposed avard of a contract to Des Cea Roofing
Company, Incorporated (Dee Ces), under imvitation for bidc No,

/ ¢-72178/BRI-2, issued on July 16 1973, by the Government of the
District of Colusbia (p.C., \}overnment), for xoof yehabilitation
at the Bprlng Road Clinie, Yor the reasons stated below, your.
protest ‘g denied,

Bids were opened on August 1., 1973. and four biu vore received.
The bid from Dae Cee Roofing Company, Incorporated, at $52,200 was
the low bid and your bid at $59,800 was second lovw. Upon eminntion
of the bids it was found that the bid from Dee Cee did not conply
with the requirements of the invitation in two respects, Des Cee
submitted a 2O percent bid bond 'rather than the 5 percent bid bond
required, In addition, Dee Cee fuiled fo include un executed
certificate of compliance with the equal opportunity obligatioas
provision included in the solicitation,

The contracting officer conclwied that furnishing a bid bond
in excess of the amount raqulrod did not rendar the bid nonresponcive,
The quastion of whather Dce Cee's bid was nonresponsive for fajling
0 include the certificate of compliance with the equal opportunity
obligationa was forwardsd to the D.C, Contxact Review Committes,
which concluded that Dee Cee's bid was responsive based on the fact
that the Commisaioner's Order und Adminigtrative Instructions were a °
part of the specifications on which the bidder submitted his bid,
On Avgust 31, 1Y73, Dee Cee furniashed an exscuted cevtificate of
compliance vith the equal opportunity obligations, Award is being
witahzld pending our decision ou the protnt.

The primery beais of the proteat concerns the logn.l effect
of Mee Coa's failurc to ceriify aa provided in the solicitation
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that it vas fully avare of ths content of and agreed to comply
vith the Commissioner's Order and the Commissioner's Administra=~
tive Instructicn referred to on the pege included with the soli-

‘oitation entitled "Compliance With Equal Opportunity Obligationa,”

which atated as followss

"COMMIBSIONRER'S OHDER 73-51 JATED FEBRUARY 28, 1973 SRR
'CONPLIANCE WITH EQUAL OFPORTUNITY OBLIGATIONS IN :
CONTRACTS! -AND THE 'COMIISSIOIER'S ADNINISTRATIVE
INSTRUCTION DATED FEBRUARY 28, 1973, CHAPTER 2621,'
ARE INCLUDED A8 A PART OF THIS INVITATION TO BiD
AYD FACH BYDDER SAALL DNDICATE TH HIS BID DOCUMENT
HIS COSITIENT, IN WRITING, TO COMPLY WITH THE
COVAIBSIONER'S ORDER AND AIMMINISTPATIVE INSTRUCTION,
YAILURE TO COUPLY WITH THE AYONEMENTIONED MAY RESULX
IN RZJECTION OF HIS BID,"

The Comminsionexr's Ordar and the Mniniltntivo Instruction
reforred to in the tabove statement vere included with the bid
doourents,

In general, the Commissioner's Order sats forth the policy
of the D.C, Goverument to provide equal opportunity in employ-
pent, a3 woll as provisions to be inoludzd in contracts, duties
of the contracting agencies, ard requirements for contractors.
It aloo provides that the procedures to be followed in implementing
the Oxder shall be thoze set forth in the Comingioner's Adminis~
trative Instruction,

The Commissioner's Administrative Instruction sets forth
etployment ranges constituting acceptable minimums upon which a
proapective contractor must eatoblish its cocmitment to neet
affirnative action bbligations for utilization of minorities for
designated trades for construction contraots in exceas of $100,020,
ond requires the gubmission of an affirmative action plan, For
contracts under $100,000, the Instruction provides thut the cone
tractor shall subuit a personnel utilizntion schedule; however,
there is no atatexwnt as to what standards constitute acceptable
ainimmn and no requirement 7 submission of an affirmative
action plan based upon such minimuns, The D.C, Govarmment has
adviged that oriteria for acceptable minimums for comtrmats unday
$100,000 had not been developed am of the time of the issuance .
0f this solicitation, Ve have bean further advised that the D.C.
(lkverment 18 presantly working on establishing minimua acceptable
standards for constiuction contracts under §100,000,
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Although & comnitasnt to minfmm manpover utilization gosls
was not required by this solicitation, the Adainistritive Instrue.
tisn did impose certain other affirmative action yequirements, "
such as utilization of minority owned subcontractors and maintemance
of a training program, - lowever, we do not believe that ocompletion
of the certification was necessary to establish a bidder's obliga-
tion to comply with those requirements upon acoep’ance of its hid,
It 18 .well -established .that .a bidder can coomit itself to & solici.
tation'sa atfirmative action requiremants in a manner othir than
that spocified Ly the solicitation, 51 Comp. Gen. 329 (1971); °
"Corpliance Vith Equal Ovportunity Obligations” clause stated that .
the Commirsioner’s Order and Administrative Instruction were "included
ar & part of this invitation to bid,” The bid form signed by the
bidder atated:

"The undersigned agreas # # & to # # # parform el),
work specified in accordarce with all terms and
_conditions of this Invitation ard the General
" Provisions Booklet, # # # gpscifications, sddends, -
schedules, plans and conditions (incorporated
hersin by reference and mads a part hereof,) * & #.7

As indicated above, iho Order and Adninistrative Xnstrustion

did not require the cubmiasicn or adoption of minority manpower
utilization goals, but 41d require the contractor to taks certain
other affirmactive action steps, We think that by signing the bid

- form Dee Ces obligated itself to meet thess requirements, and that
therefore its fallurs to sign the certificetion did not render its
bid nonresponsive, Bee B-1T74216, December 27, 1971, In this
ovanection, we note that even though the IFB contained a certifica-
tiocn statement tnat could be completed by a bidder, there was no
axplicit IFB requirament for sxecution of that ox any other certificat

In view of the foregeing, we agzee with the D,C. SGovermment that
the fuailure to furnish the prebid cextificate regwrding compliance
with equal opporitunity obligations was a matter of form rather than
substance and does not constitute a basis for rejecting Des Cee's bid,

Ths il point concerns the effect of fwrnishing a bid bond in
excess of the smount required, Bince this ia not the type of deviation

that vould give Dee Ces an advantage ovar your concern, it may be waive
as & minor informplity. Bee 38 Comp. Jen, 830 (1959).

tincersly yours,
L I, Xellor

Dsputy | Comptroller General
of tha United Statea
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